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DECISION

Fair Work Act 2009
s.185 - Application for approval of a multi-enterprise agreement

Protech Gps Pty Ltd
(AG2024/1140)

COAL EXPORT TERMINAL AGREEMENT 2023

Coal export terminals

COMMISSIONER DURHAM BRISBANE, 22 APRIL 2024

Application for approval of the Coal Export Terminal Agreement 2023

[1] An application has been made for approval of an enterprise agreement known as the
Coal Export Terminal Agreement 2023 (the Agreement). The Application was made pursuant
to s5.185 of the Fair Work Act 2009 (the Act). It has been made by Protech Gps Pty Ltd (the
Applicant). The Agreement is a multi-enterprise agreement.

[2]  The application was required to be filed within 14 days after the agreement was made
on 24 January 2024 in accordance with s.185(3) of the Act. Though it was initially filed in time,
due to issues encountered in that initial application, the Applicant was required to file a fresh
application on 9 April 2024. Pursuant to s.185(3)(b), in all the circumstances, | consider it fair
to extend the time for making the application.

[3]  As touched on above, it was confirmed in the initial application that there were two
employers to be covered by this Agreement, however the second employer did not have any
employees engaged which consequently raised issues with respect to the issuance of the notice
of employee representation rights (NERR), employee voting and whether there was genuine
agreement. On 18 April 2024, the Applicant filed an amended version of the Agreement seeking
to amend the Agreement by removing the reference to the second employer as follows:

“Clause 2.1.1 — edit to remove ‘and Protech’s Group Training Organisation registered
as Protech Personnel (Northern Region) Pty Ltd (ABN 36 145 085 070)’.

Clause 5 — “Company” - edit to remove ‘and Protech’s Group Training Organisation
registered as Protech Personnel (NQ) Pty Ltd (ABN 36 145 085 070)’.”

The Applicant submitted in the previous application that Protech Northern Region Pty Ltd (an
entity of the Protech Group) would become a party to the Agreement to support Protech Group
in offering apprenticeship and/or traineeship opportunities in the coal export terminal industry
in the future as it is a Group Training Organisation. However, at the time the Agreement was
made, there were no employees in the coal export terminal industry who were, or who could
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reasonably be considered to be covered by the Agreement engaged by Protech Northern Region
Pty Ltd.

[4] Section 184 of the Act has the effect that if a multi-enterprise agreement is made and
the agreement was not approved by the employees of all of the employers that made the
application, then the bargaining representative must vary the agreement so that the agreement
is only expressed to cover each employer whose employees approved the agreement. As no
employees of Protech Northern Region Pty Ltd have approved the agreement, the Applicant
has subsequently modified the Agreement such that all references to the second employer have
been removed in accordance with s.184(2), (3) and (4) of the Act.

[5] Noting there were no objections to the amendment, | am subsequently satisfied that the
variation should be made and that it is appropriate to do so pursuant to s.184 of the Act.

[6] As a result of the above, | am satisfied that each requirement of ss186, 187 and 188 as
are relevant to this application for approval have been met.

[7] The “Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union”
known as the Australian Manufacturing Workers® Union (AMWU) and Communications,
Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of
Australia (ETU) lodged respective Form F18 statutory declarations giving notice under s.183
of the Act that they want the Agreement to cover them. In accordance with s.201(2) of the Act,
I note the Agreement covers the AMWU and ETU.

[8] The Agreement is approved and will operate in accordance with s.54 of the Act.

COMMISSIONER
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Title

11

This will be called the Coal Export Terminal Agreement 2023 (the Agreement).

Parties to the Agreement

2.1

The parties to this Agreement are:

2.1.1  Protech GPS Pty Ltd (ABN 60 110 148 662) (the Company);

2.1.2  On-hire Employees of the Company employed in the classifications which would be
otherwise be covered by the Coal Export Terminal Award 2020 as varied from time to
time.

2.1.3  The Unions, including but not limited to the AMWU and the CEPU, provided each one
becomes covered by this Agreement pursuant to section 183 of the Fair Work Act 2009
(Cth).

Duration of Agreement

3.1

3.2

This Agreement commences operation 7 days after approval by the Fair Work Commission
(FWC).

The Agreement will have a nominal expiry of three (3) years after the approval notice is issued by
the FWC.

Scope and Intent

4.1

4.2

4.3

This Agreement shall apply to work performed by On-hire Employees of the Company who are
engaged in the classifications set out in Schedule 1 of this Agreement in the State of Queensland.
This Agreement does not cover managerial, clerical, administrative or supervisory staff.

This Agreement will be read and interpreted in conjunction with the National Employment
Standards (NES). Where there is an inconsistency between this agreement and the NES, and the
NES provides a greater benefit, the NES provision will apply to the extent of the inconsistency.

This Agreement incorporates the Coal Export Terminals Award. Unless otherwise provided, an
Award provision shall not apply where the subject matter of the provision is dealt with in this
Agreement. This Agreement shall prevail over the Award to the extent that there is any
inconsistency.

Definitions

“The Act” shall mean the Fair Work Act 2009 (Cth) as amended from time to time.
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“Agreement” shall mean the Coal Export Terminal Agreement 2023.

"AMWU" shall mean the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union
known as the Australian Manufacturing Workers’ Union.

“Base Rate” means a On-hire Employee’s base rate of pay as prescribed in Appendix 2.

“Casual On-hire Employee” shall mean a On-hire Employee who has no guarantee of ongoing or
continued work with the Company and is not eligible for paid leave entitlements under this
Agreement. A Casual On-Hire Employee/s is entitled to a minimum payment of four (4) hours
work per engagement. Casual On-Hire Employees will be paid a 25% casual loading which is in
lieu of all paid leave entitlements (annual leave, annual leave loading, personal leave, paid
community service leave, notice of termination, public holidays not worked and redundancy
entitlements).

"Coal Terminal" shall mean a facility that receives and stockpiles coal and loads coal onto vessels for
export.

“Continuous shiftworker” shall mean an on-hire employee engaged in a continuous process who is
rostered to work regularly on Sundays and public holidays.

“Client” shall mean any client of the Company to who On-hire Employees are on-hired to from time to
time.

“Company” shall mean Protech GPS Pty Ltd (ABN 60 110 148 662).

“CEPU” shall mean the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Services Union of Australia (CEPU) (Electrical Division);

“FWC” shall mean the Fair Work Commission or any other body that replaces it.

“Modern Award” shall mean the Coal Export Terminal Award 2020, as varied from time to time.

“NES” shall mean National Employment Standards, as varied from time to time.

“Roster'" means any arrangement of rostered hours required to be worked by an On-Hire Employee.

"Roster cycle" means the period over which a roster repeats and an on-hire employee's hours average
38 hours.

“Shutdown Roster” means a Scheduled Shutdown Roster.

6 Consultation

6.1  This clause applies if the Company:

6.1.1 has made a definite decision to introduce a major change to production, program,
organisation, structure or technology in relation to its enterprise that is likely to have a
significant effect on the On-hire employees; or
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6.1.2

Major change

proposes to introduce a change to the regular roster or ordinary hours of work of on-
hire employees.

6.2  For a major change referred to in subclause 6.1.1:

6.2.1

6.2.2

the Company must notify the relevant on-hire employees of the decision to introduce
the major change; and

subclauses 6.3 to 6.9 apply.

6.3  The relevant on-hire Employees may appoint a representative for the purposes of the
procedures in this term.

6.4  The company must recognise the representative if:

6.4.1

6.4.2

6.5 Assoon

6.5.1

6.5.2

6.5.3

6.5.4

6.5.5

a relevant On-hire Employee appoints, or relevant On-hire Employees appoint, a
representative for the purposes of consultation; and

the On-hire Employee or On-hire Employees advise the Company of the identity of the
representative.

as practicable after making its decision, the Company must:

discuss with the relevant On-hire Employees:
i.  theintroduction of the change; and
ii. theeffect the change is likely to have on the On-hire Employees; and

iii. measures the Company is taking to avert or mitigate the adverse effect of the
change on the On-hire Employees; and

for the purposes of the discussion — provide in writing to the relevant On-hire

Employees:

i.  all relevant information about the change including the nature of the change
proposed; and

ii. information about the expected effects of the change on the On-hire Employees;
and

iii. any other matters likely to affect the On-hire Employees.

Given the nature of the Company’s business, any consultation undertaken with On-hire
Employees may be in an electronic format such as phone, video conferencing, and skype
style discussions. Written notice may also be provided by email/fax. This is for the
purposes of ensuring all On-hire employees engaged on remote or regional placements,
are able to be consulted with in line with this clause without undue cost or delay.

However, the Company is not required to disclose confidential or commercially sensitive
information to the relevant On-hire Employees.

The Company must give prompt and genuine consideration to matters raised about the
major change by the relevant On-hire Employees.
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6.5.6 If aterm in the Agreement provides for a major change to production, program,
organisation, structure or technology in relation to the enterprise of the Company, the
requirements set out in subclauses 6.2, 6.3 and 6.5 are taken not to apply.

6.5.7  In this term, a major change is “likely to have a significant effect on On-hire Employees”
if it results in:
i. the termination of the employment of On-hire Employees; or
ii. a major change to the composition, operation or size of the Company’s
workforce or to the skills required of On-hire Employees; or
iii. the elimination or diminution of job opportunities (including opportunities for
promotion or tenure); or

iv. the alteration of hours of work; or

v. the need to retrain On-hire Employees; or

vi. the need to relocate On-hire Employees to another workplace; or
vii.  the restructuring of jobs.

Change to regular roster or ordinary hours of work

6.6

6.7

6.8

6.9

For a change to regular roster or ordinary hours of work referred to in paragraph 6.1.2:
6.6.1 the Company must notify the relevant On-hire Employees of the proposed change; and
6.6.2  subclauses 6.7 to 6.9 apply.

The relevant On-hire Employees may appoint a representative for the purposes of the
procedures in this term.

The company must recognise the representative if:

6.8.1 arelevant On-hire Employee appoints, or relevant On-hire Employees appoint, a
representative for the purposes of consultation; and

6.8.2  the On-hire Employee or On-hire Employees advise the Company of the identity of the
representative.

As soon as practicable after proposing to introduce the change, the Company must:

6.9.1 discuss with the relevant On-hire Employees the introduction of the change; and

6.9.2  for the purposes of the discussion — provide to the relevant On-hire Employees:
i all relevant information about the change, including the nature of the change;
and
ii. information about what the Company reasonably believes will be the effects of
the change on the On-hire Employees; and
iiil. information about any other matters that the Company reasonably believes are
likely to affect the Employees; and

6.9.3 invite the relevant Employees to give their views about the impact of the change
(including any impact in relation to their family or caring responsibilities).
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